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UHDVRQDEOH SUREDELOLW\ WKDW WKH UHVXOW ZRXOG KDYH EHHQ GLIIHUHQW� 6HH LG�

7KDW LV� WKH VWDWH FRXUW RSLQLRQ ZRXOG EH ³FRQWUDU\ WR´ 6XSUHPH &RXUW
SUHFHGHQW EHFDXVH LW DSSOLHG D GLIIHUHQW OHJDO UXOH�

2WKHU WKDQ SURYLGLQJ D JHQHULF SURSRVLWLRQ WKDW D GHIHQGDQW KDV D
FRQVWLWXWLRQDO ULJKW WR FRQIURQW WKH HYLGHQFH DQG WKH ZLWQHVVHV DJDLQVW
KLP� WKH PDMRULW\ IDLOV WR H[SODLQ KRZ WKH VWDWH FRXUW¶V UXOLQJ LQ WKLV FDVH
LV ³FRQWUDU\ WR´ D OHJDO UXOH IURP D SDUWLFXODU 6XSUHPH &RXUW FDVH�
,QGHHG� LW FDQQRW GR VR� EHFDXVH WKH 6XSUHPH &RXUW KDV QRW PDGH D OHJDO
UXOLQJ LQ D FDVH VLPLODU WR WKH VFHQDULR SUHVHQWHG KHUH� ZKLFK LQYROYHV D
PL[HG TXHVWLRQ RI ODZ DQG IDFW�
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GLIIHUHQW IURP 6XSUHPH &RXUW SUHFHGHQW RQ PDWHULDOO\ LQGLVWLQJXLVKDEOH
IDFWV� WKH PDMRULW\� LQ D IRRWQRWH� QRZ FODLPV WKDW ³>U@HJDUGOHVV RI DQ\
IDFWXDO GLIIHUHQFHV � � � WKH VWDWH FRXUW¶V XVH RI 2KLR (YLG� 5� ����%� LQ
WKLV FDVH µFRQWUDGLFWV WKH JRYHUQLQJ ODZ VHW IRUWK LQ¶ 6XSUHPH &RXUW
SUHFHGHQW UHFRJQL]LQJ WKH IXQGDPHQWDO LPSRUWDQFH RI 'RDQ¶V
FRQVWLWXWLRQDO ULJKW WR FRQIURQW WKH HYLGHQFH DQG WKH ZLWQHVVHV DJDLQVW
KLP�´

$JDLQ� WKH PDMRULW\ LV PLVDSSO\LQJ :LOOLDPV� 7KH ³FRQWUDGLFWV WKH
JRYHUQLQJ ODZ´ ODQJXDJH LQ:LOOLDPVPXVW EH UHDG LQ FRQMXQFWLRQZLWK WKH
SULQFLSOH LW LV H[SODLQLQJ� WKDW ³D VWDWH�FRXUW GHFLVLRQ LV FRQWUDU\ WR WKLV
&RXUW¶V SUHFHGHQW LI WKH VWDWH FRXUW DUULYHV DW D FRQFOXVLRQ RSSRVLWH WR WKDW
UHDFKHG E\ WKLV &RXUW RQ D TXHVWLRQ RI ODZ�´ :LOOLDPV Y� 7D\ORU� ��� 6�
&W� ����� ���� ������� :LOOLDPV HYHQ SURYLGHG DQ LOOXVWUDWLRQ� :LOOLDPV
H[SODLQHG WKDW LI D VWDWH FRXUW UHMHFWHG D SULVRQHU¶V FODLP RI LQHIIHFWLYH
DVVLVWDQFH RI FRXQVHO RQ WKH JURXQGV WKDW WKH SULVRQHU KDG QRW HVWDEOLVKHG
E\ D SUHSRQGHUDQFH RI WKH HYLGHQFH WKDW WKH RXWFRPH ZRXOG KDYH EHHQ
GLIIHUHQW� VXFK D GHFLVLRQ ZRXOG EH ³FRQWUDU\ WR´ 6XSUHPH &RXUW
SUHFHGHQW EHFDXVH6WULFNODQGKHOG WKDW WKH SULVRQHU QHHGRQO\ GHPRQVWUDWH
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7KH &RXUW DOVR HPSKDVL]HG WKH IDFW WKDW WKH MXU\ GHOLEHUDWHG IRU

WZHQW\�VL[ KRXUV� LQGLFDWLQJ D GLIIHUHQFH RI RSLQLRQ UHJDUGLQJ WKH
SHWLWLRQHU¶V JXLOW� DQG WKDW RQH RI WKH MXURUV WHVWLILHG WKDW VKH ZDV
SUHMXGLFHG E\ WKH EDLOLII¶V FRPPHQWV� 6HH LG� DW ����
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0RUH VSHFLILFDOO\� ZH QRWH WKH IROORZLQJ H[FKDQJH EHWZHHQ WKH

6WDWH¶V DWWRUQH\ DQG 'RDQ RQ 'RDQ¶V FURVV�H[DPLQDWLRQ�
4� $QG ZKHQ \RX WRRN KHU FORWKHV RII RI KHU� ZKDW GLG \RX

VHH"
$� , GLG QRW VHH QRWKLQJ EHFDXVH LW ZDV SUHWW\ PXFK GDUN LQ

WKHUH� , GLGQ¶W ZDQW WR WXUQ WKH OLJKWV RQ EHFDXVH 6RSKLD
ZDV LQ EHG�

4� <RX ZHUH DEOH WR VHH YRPLW� ULJKW"
$� 7KDW LV FRUUHFW�
4� 'LG \RX VHH WKLV PDVN EUXLVH KHUH RQ KHU VLGH WKDW WKH

FRURQHU WHVWLILHG EUXLVHG KHU VSOHHQ"
$� 1R� , GLG QRW�
4� <RX FRXOG VHH YRPLW� WKDW VKH KDG VRPH IOXLG WKDW VKH KDG

SXNHG� EXW \RX FRXOG QRW VHH WKLV EUXLVH"
$� 7KDW¶V ULJKW�
4� 6R LW ZDV QRW WKHUH WKHQ"
$� ,W FRXOG KDYH EHHQ EXW , GLGQ¶W VHH LW� QR�
4� 'LG \RX VHH WKHVH VHYHQ EUXLVHV RQ KHU EDFN"
$� 1R� , GLG QRW�
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2KLR (YLG� 5� ����%� VWDWHV�
8SRQ DQ LQTXLU\ LQWR WKH YDOLGLW\ RI D YHUGLFW RU LQGLFWPHQW� D
MXURU PD\ QRW WHVWLI\ DV WR DQ\ PDWWHU RU VWDWHPHQW RFFXUULQJ
GXULQJ WKH FRXUVH RI WKH MXU\¶V GHOLEHUDWLRQV RU WR WKH HIIHFW RI
DQ\WKLQJ XSRQ KLV RU DQ\ RWKHU MXURU¶V PLQG RU HPRWLRQV DV
LQIOXHQFLQJ KLP WR DVVHQW WR RU GLVVHQW IURP WKH YHUGLFW RU
LQGLFWPHQW RU FRQFHUQLQJ KLV PHQWDO SURFHVVHV LQ FRQQHFWLRQ
WKHUHZLWK� $ MXURU PD\ WHVWLI\ RQ WKH TXHVWLRQ ZKHWKHU
H[WUDQHRXV SUHMXGLFLDO LQIRUPDWLRQ ZDV LPSURSHUO\ EURXJKW WR
WKH MXU\¶V DWWHQWLRQ RU ZKHWKHU DQ\ RXWVLGH LQIOXHQFH ZDV
LPSURSHUO\ EURXJKW WR EHDU RQ DQ\ MXURU� RQO\ DIWHU VRPH RXWVLGH

HYLGHQFH RI WKDW DFW RU HYHQW KDV EHHQ SUHVHQWHG� +RZHYHU D
MXURU PD\ WHVWLI\ ZLWKRXW WKH SUHVHQWDWLRQ RI DQ\ RXWVLGH
HYLGHQFH FRQFHUQLQJ DQ\ WKUHDW� DQ\ EULEH� DQ\ DWWHPSWHG WKUHDW
RU EULEH� RU DQ\ LPSURSULHWLHV RI DQ\ RIILFHU RI WKH FRXUW� +LV
DIILGDYLW RU HYLGHQFH RI DQ\ VWDWHPHQW E\ KLP FRQFHUQLQJ D
PDWWHU DERXW ZKLFK KH ZRXOG EH SUHFOXGHG IURP WHVWLI\LQJ ZLOO
QRW EH UHFHLYHG IRU WKHVH SXUSRVHV�
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DFFXVHG VKDOO HQMR\ WKH ULJKW WR D VSHHG\ DQG SXEOLF WULDO� E\ DQ LPSDUWLDO
MXU\ RI WKH 6WDWH DQG GLVWULFW ZKHUHLQ WKH FULPH VKDOO KDYH EHHQ FRPPLWWHG�
ZKLFK GLVWULFW VKDOO KDYH EHHQ SUHYLRXVO\ DVFHUWDLQHG E\ ODZ� DQG WR EH
LQIRUPHG RI WKH QDWXUH DQG FDXVH RI WKH DFFXVDWLRQ� WR EH FRQIURQWHG ZLWK
WKH ZLWQHVVHV DJDLQVW KLP� WR KDYH FRPSXOVRU\ SURFHVV IRU REWDLQLQJ
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:H QRWHG VXSUD WKDW LI )HG� 5� (YLG� ����E� KDG DSSOLHG LQ WKLV FDVH

UDWKHU WKDQ 2KLR (YLG� 5� ����%�� WHVWLPRQ\ UHJDUGLQJ LPSURSHU MXURU
H[SHULPHQWV FRPPXQLFDWHG WR RWKHU PHPEHUV RI WKH MXU\ ZRXOG EH
DGPLVVLEOH VLQFH )HG 5� (YLG� ����E� GRHV QRW UHTXLUH WKDW WKH HYLGHQFH
RI PLVFRQGXFW FRPH IURP VRPH RXWVLGH VRXUFH LQGHSHQGHQW RI WKH MXU\�
6RPH FLUFXLWV KDYH VWDWHG WKDW LQ IHGHUDO KDEHDV SURFHHGLQJV EURXJKW
SXUVXDQW WR � ����� )HG� 5� (YLG� �����H� SURYLGHV WKDW WKH )HGHUDO 5XOHV
RI (YLGHQFH VKRXOG EH DSSOLHG LQ GHFLGLQJ ZKHWKHU MXURU WHVWLPRQ\ LV
DGPLVVLEOH WR LPSHDFK D MXU\ YHUGLFW� 0F'RZHOO Y� &DOGHURQ� ��� )��G
����� ���� ��WK &LU� ������ UHY¶G RQ RWKHU JURXQGV� ��� )��G ���� ���
��WK &LU� ����� �HQ EDQF�� FHUW� GHQLHG� ��� 8�6� ���� ������� VHH DOVR
*RVLHU Y� :HOERUQ� ��� )��G ���� ��� ��WK &LU��� FHUW� GHQLHG� ��� 6� &W�
��� ������ �VWDWLQJ� LQ GLFWD� WKDW QRWKLQJ LQ WKH ODQJXDJH RU KLVWRU\ RI
)HG� 5� (YLG� ����E� LQGLFDWHV WKDW LW VKRXOG QRW ³DSSO>\@ HTXDOO\´ WR VWDWH
FRXUW YHUGLFWV UHYLHZHG LQ IHGHUDO KDEHDV SURFHHGLQJV� \HW QRW GLVFXVVLQJ
ZKDW ZRXOG KDSSHQ LI WKH IHGHUDO UXOH FRQIOLFWHGZLWK D VWDWH HYLGHQFH UXOH
WKDW ZDV DSSOLHG LQ WKH VWDWH SURFHHGLQJV�� ,Q0F'RZHOO� WKH1LQWK &LUFXLW
VWDWHG WKDW )HG� 5� (YLG� ����E� ZRXOG DSSO\ GHVSLWH D SRWHQWLDOO\
FRQIOLFWLQJ VWDWH HYLGHQFH UXOH� 0F'RZHOO� ��� )��G DW �����

,Q OLJKW RI WKH GHIHUHQFH WR VWDWH SURFHHGLQJV FDOOHG IRU E\ $('3$�
LW VHHPV VWUDQJH LQGHHG WKDW D IHGHUDO KDEHDV FRXUW ZRXOG DSSO\ LWV RZQ
UXOHV RI HYLGHQFH GHVSLWH D FRQIOLFWLQJ VWDWH UXOH ZKHQ LW LV VLPSO\
UHYLHZLQJ WKH VWDWH FRXUW UHFRUG LQ PDNLQJ LWV GHWHUPLQDWLRQ� UDWKHU WKDQ
KROGLQJ DQ HYLGHQWLDU\ KHDULQJ LQ IHGHUDO FRXUW� 6HH 6KLOOFXWW Y� *DJQRQ�
��� )��G ����� ���� ��WK &LU� ����� �5LSSOH� -�� FRQFXUULQJ�� :H GHFOLQH
WR DSSO\ )HG� 5� (YLG� ����E� LQ WKLV FDVH VLQFH WKH GLVWULFW FRXUW GLG QRW
KROG DQ HYLGHQWLDU\ KHDULQJ�
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-XGJH 6XKUKHLQULFK¶V FRQFXUULQJ RSLQLRQ FRQWHQGV WKDW WKH 2KLR

&RXUW RI $SSHDOV GHFLVLRQ LV QRW ³FRQWUDU\ WR´ FOHDUO\ HVWDEOLVKHG
6XSUHPH &RXUW SUHFHGHQW EHFDXVH LW GLG QRW UHDFK D UHVXOW RSSRVLWH WR
6XSUHPH &RXUW SUHFHGHQW LQ D FDVH ZLWK ³PDWHULDOO\ LQGLVWLQJXLVKDEOH´
IDFWV� :LOOLDPV� ��� 6� &W� DW ����� +RZHYHU� WKH 6XSUHPH &RXUW VWDWHG
LQ :LOOLDPV WKDW WKHUH DUH WZR ZD\V IRU D VWDWH FRXUW GHFLVLRQ WR EH
³FRQWUDU\ WR´ FOHDUO\ HVWDEOLVKHG 6XSUHPH &RXUW SUHFHGHQW� 6HH LG� )LUVW�
³>D@ VWDWH�FRXUW GHFLVLRQ ZLOO FHUWDLQO\ EH FRQWUDU\ WR RXU FOHDUO\
HVWDEOLVKHG SUHFHGHQW LI WKH VWDWH FRXUW DSSOLHV D UXOH WKDW FRQWUDGLFWV WKH
JRYHUQLQJ ODZ VHW IRUWK LQ >6XSUHPH &RXUW@ FDVHV�´ ,G� 7KH 6XSUHPH
&RXUW WKHQ ZHQW RQ WR H[SODLQ WKDW ³>D@ VWDWH�FRXUW GHFLVLRQ ZLOO DOVR EH
FRQWUDU\ WR WKLV &RXUW¶V FOHDUO\ HVWDEOLVKHG SUHFHGHQW LI WKH VWDWH FRXUW
FRQIURQWV D VHW RI IDFWV WKDW DUH PDWHULDOO\ LQGLVWLQJXLVKDEOH IURP D
>6XSUHPH &RXUW GHFLVLRQ@ DQG QHYHUWKHOHVV DUULYHV DW D UHVXOW GLIIHUHQW
IURP RXU SUHFHGHQW�´ ,G� �HPSKDVLV DGGHG�� 7KXV� WKH 6XSUHPH &RXUW
QRWHG� ³LQ HLWKHU RI WKHVH WZR VFHQDULRV� D IHGHUDO FRXUW ZLOO EH
XQFRQVWUDLQHG E\ � �����G���� EHFDXVH WKH VWDWH�FRXUW GHFLVLRQ IDOOV
ZLWKLQ WKDW SURYLVLRQ¶V µFRQWUDU\ WR¶ FODXVH�´ ,G�

:H DFNQRZOHGJH WRGD\ WKDW� DV D PDWWHU RI ODZ� FOHDUO\ HVWDEOLVKHG
6XSUHPH &RXUW SUHFHGHQW UHTXLUHV WKDW D FULPLQDO GHIHQGDQW EH DIIRUGHG
WKH ULJKW WR FRQIURQW WKH HYLGHQFH DQG WKH ZLWQHVVHV DJDLQVW KLP� DQG WKH
ULJKW WR D MXU\ WKDW FRQVLGHUV RQO\ WKH HYLGHQFH SUHVHQWHG DW WULDO� 6HH

3DUNHU� ��� 8�6� DW ������� 7XUQHU� ��� 8�6� DW ������� 5HJDUGOHVV RI
DQ\ IDFWXDO GLIIHUHQFHV EHWZHHQ WKLV FDVH DQG WKH UHOHYDQW 6XSUHPH &RXUW
SUHFHGHQWV� ZH KROG WKDW� DV D PDWWHU RI ODZ� WKH VWDWH FRXUW¶V XVH RI 2KLR
(YLG� 5� ����%� LQ WKLV FDVH ³FRQWUDGLFWV WKH JRYHUQLQJ ODZ VHW IRUWK LQ´
6XSUHPH &RXUW SUHFHGHQW UHFRJQL]LQJ WKH IXQGDPHQWDO LPSRUWDQFH RI
'RDQ¶V FRQVWLWXWLRQDO ULJKW WR FRQIURQW WKH HYLGHQFH DQG WKH ZLWQHVVHV
DJDLQVW KLP�
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